
of whether job positions at KFUO are sufficiently rehgious that occUlTed here -- and which

Justice Brennan predicted would necessari~l' occur from a partial exemption - produces

"excessive government entanglement." AmQs. 483 U.S. at 343-44~ See also NLRB Y. Catholic

Bishop ofChica20. 440 U.S. at 490.502 (1979) (noting that process of resolving NLRB charges

raised Establishment Clause concerns because it "necessarily involve[d] inquiry into the good

faith of the position asserted by the clergy-administrators and its relationship to the ... religious

mission.").

Furthermore. the EEO reporting requirements imposed by the FCC will now force the

Church to identify. explain and seek Government approval for every job function. or

modification of such a function. that the Church believes warrants a religious exemption, This

process of testing and evaluating religious matters in an effort to second-guess the Church's good

faithiudgments is precisely the sort of"protracted legal process [that] pit[s] church and state as

adversary" that violates the Establishment Clause. Catholic Universjty. 83 F.3d at 465. (quoting

Ra"burn \' General Conference ofSevemh-Da\ Adventists. 77~ F.2d 1164.1171 (4th Cir. 1985)

ceo. denied. 478 L.S. 10:20 (1986)): see 31$0 Little \. \\us:rl. 929 F.2d at 948-49 (assening that a

prohibition against religious discrimination Oil a parish' s employment action would be suspect

under the Establishment Clause)

II. By Forbidding the Church to Use a Reli~ious Criterion In Hiring
Personnel for Cenain Positions at the Radio Stations. the FCC
Discriminates Against Reli~ious Broadcasters In Violation of Both
the Free Speech and Free Exercise Clauses of the first Amendment

It is well settled that a government action that discriminates on the basis of the speaker's

viewpoint -- religious or otherwise -- is subject to the most exacting scrutiny under the First
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Amendment. Turner Broadcasting System. Inc \", FCC. 114 S. Ct. 2445. 2458-59, reb'~ denied.

512 C.S. 1278 (1994) ("Turner"); S' Rosenberger \. Rector and Visjtors ofUni\"· QfVjrgmia.

115 S.Ct. 2510 (1995) (religious speech); see also Smi1h, 494 U.S. 872 (religious speech). In its

MQ&Q. the FCC has unlawfully discriminated against the Church as a speaker. The Church. as

the o\\ner and operator of KFUQ. is a speaker with a unique viewpoint, For decades. it has

sought. as an independent source of value-laden programming. to add to the diverse mix of

programming choices serving the public, The FCC's ruling that the Church may not prefer

recruits who have knowledge of Lutheran doctrine -- for example may not prefer an African

American Lutheran over an African American non-Lutheran -- constitutes a form of viewpoint

discrimination which is unconstitutional under both the Free Speech and Free Exercise Clauses

of tht: First Amendment.~

It is undisputed that the EEQ Rule. to the extent it reaches maners other than immutable

characteristics such as race. prohibits discrimination onl~ on the basis of "religion" and not on

the basis of other viewpoints or categories of speech. 47 C.F.R. ~ 73.2080la) (1 q(6) Assuming

no pretext for racial or other unlawful discnmInation is imolved. does the FCC intend 10 also

second guess those stations which choose 10 hire from among their recruits personnel ("-, a

station manager. business manager or secretar~ ) who are knowledgeable or even enthusiastic

about sports: news or rock-and-roll') Would tht: FCC penahze a station that broadcasts political

talk shows and prefers to hire applicants who ha\'e some kind of political knowledge or interest?

In short. within the realm of viewpoint. bel ief. or ideology. the FCC has chosen to discriminate

King's Garden did not address this constitutional challenge to the FCC's EEQ Rule and is
therefore not controlling on the issues discussed here,
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against only religious viewpomts. at least as to those positions at religious orgaruzations that the

Commission deems not reasonably connected with espousal of the Church' s religious view over

the air.

Because the FCC's EEO policy regulates broadcasters differently based on the nature of

their viewpoint. the policy is a prime example of content-based regulation. As noted above. it is

a staple feature of free speech jurisprudence that the government may not discriminate among

speakers on the basis of the content of their speech. unless the government shows that the

discrimination is the least restrictive means of fulfilling a compelling governmental interest.

Turner. 114 S. (1. at 2458-59 (l994): Sable Communications of California Inc. \. FCC. 49~

l'. S. 115. 126 (l989). The same rule applies. obviously. to discrimination against religious

speech. Indeed. the Supreme Court has held that discrimination against religious speech in

general is \·iev.-point discrimination. even if all religious views are treated the same. RQsenberl:er

\. Rector and Vjsjtors ofUni\'. ofVir~mia.. 11~ S.Ct. ~510 (1995): Lamb's Chapel \. Center

Moriches Sch. Dis\.. 113 S. Ct. ~ 141 (199~ l. The FCC's discrimination in this case. therefore. is

unquestlonably subject to the compellmg interest least restrictive alternative test. And for the

reasons described in Section 1. the FCes MO&O cannot survive this strict scrutiny.

The discrimination against religious speech in tht: MO&Q violates ooth the Free Exercise

Clause and Establishment Clause of tht: First :\mendment. Both of these Clauses subject any

gO\'ernment .discrimination against rdigion to the most exacting scrutiny. See, e,~ .. Church of

the Lukumi Babaly Ave. Inc. \. Cit\ ofHjaleah. 508 C.S. 520. 531-32 (1993) (Free Exercise

Clause): Everson Y. Board ofEdyc. ofEwjn~. 330 U,S. 1. 15-16. reh'~ denied. 330 U.S, 855

(1947) (Establishment Clause). As noted. the FCC singles out religious broadcasters for
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treatment that it does not impose upon broadcasters who do not identify with a panicular

religious faith. The FCC s MQ&Q thus discriminates against religion and must withstand smc!

scrutiny for this reason as well. By the same analysis as in Section 1. it does not.

III. The FCC's Application of Its EEO Rule to The Church Violates
the Egual Protection Clause of the Fifth Amendment

If it is the FCC s position that a religious exemption modeled on Section 702 is

inconsistent with the premise of the Commission's EEQ Rule. the FCC's application of its EEO

Rule to the Church then violates the Equal Protection Clause of the Fifth Amendment. Adarand

Constructors, Inc. Y. Pena. 115 S.Ct. 2097 (1995) (UAdarand··). The Church and KFUQ have

demonstrated their commitment to nondiscrimination on the ground of race and gender. ill

~... 36-37. The Church seeks members from all races and has its own affirmative action policy

that applies to KFUO. ill ~... 42-43. The Church belie\'es that its own policies are not in any

way inconsistent with the FCC s goal of ensurIng "diversit: .. -- there are many AtTican American

Lutherans (ill ~... 38 l. and the Church' s effons to enlist indi\'iduals with knowledge of Lutheran

doctrIne includes effons to enlist Lutheran mmoritles. Tht.' FCC s MO&O seems to hold.

.however. that the Church' s religious preferences are inconSIstent with the FCC s affirmative

action requirements under its EEO Rule. Under these circumstances. the Church believes that

the Coun should consider the legality of those requirements The Church must reject any

attempt by the Government to impose on it specitic employment steps that are based on racial

classifications insofar as those steps impede its ability to use religious preferences in hiring. !:L

Texas \', Johnson. 491 U.S. 397.418 (1989) ("'It is not the State's ends. but its means. to which

we o~ject:").
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In Adaraod. the Court held that under the Fifth Amendment the use of racial

classifications by the federal government must meet strict scrutiny. ~. such classificauons must

serve a compelling governmental interest and must be narrowly tailored to funher that interest.

The FCC5 application of its EEO Rule to the Church is not justified under this standard.

particularly when weighed against the Church' s First Amendment right to prefer applicants \\ith

knowledge of Lutheran doctrine. In rejecting this challenge. the FCC claimed that its EEO Rule

and the MQ&O "do not use racial classifications." do not require that any person be hired or be

given a racial preference. and therefore do not result in a deprivation of any constitutional right

on the basis of race. MQ&Q .. 13. But the NAACP attacked the Church because its minority

hiring was not at "parity" with the minority labor force (Pet. to Deny at 3) and the FCC required

the Church to defend its record on the basis of this numerical showing.

Moreover. the FCC penalized the Church for failing to be race-conscious at el'e~l' step in

its hiring process for eve~l' vacancy during the period August 1987 through January 1990. W ~

2:!O-22. The Church was faulted because it preferred applicants with knowledge of Lutheran

docmne. and accordingly used Lutheran referral sources ll)r applicants. rather than using referral

sources that were "likely sources" of minorities. ill .,.. :!OO-O I. 2:!O. The Church was penalized

because it failed to "self-assess" hy keeping rCl.:llrds ofpn:l.:isely how many minorities each

referral source produced. how many minoritIes \\ere in each applicant pool. how many minorities

were inter\'iewed for eachioh. and how man~ I11morities \\ere hired as well as for failing to

compare the results of its analyses to the a\'ailability of minorities in the St. Louis MSA labor

market. ~ Nondiscrimination Employment Practices of Broadcast Licensees, 13 F.C.C. 2d 766

(1968). It is difficult to imagine a decision that would require the Church to be more race
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conscious at every step in its employment process. This is precisely the son of use of racial

classifications that the Supreme Coun held in Adarand must be justified by a compelhng state

interest. The "cennal mandate·' of the Equal Protection Clause is ··racial neurraliry in

governmental decisionmaking:' Miller \. Johnson. 115 S.Ct. 2475. 248:; (1 Q95). "Laws

classifying citizens on the basis of race cannot be upheld unless they are narrowly tailored to

achieving a compelling state interest:' liL

The FCC cannot sho",' that there is a compelling state interest in refusing to allow the

Church to prefer applicants with Lutheran knowledge and instead forcing the Church to be race

conscious in all of its employment decisions. In these circumstances. the need to ··promote

programming diversity:' does not constitute a compelling interest. ~ Hopwood \. State of

m. 78 F.3d at Q44-48. Moreover. for the reasons given above. the FCes EEO requirements

are not narrowly tailored to promote "program diversity." There is no reason that the EEO Rule

could not be narrowly tailored to contain an exemption similar to Section 70:! while still

promoting "program diversity," The EEO Rule is also not narrowly tailored because it is not

appropnatel: limited to last no longer than thl' supposed effects Jl is allegedly deSIgned 1<1

eliminate. Adarand. 115 S.Ct. at ~ I 17-18 In any case. the FCC has not shown that the EEO

Rule. much less the Commission's rcfusallO t:\l.:l11pt religious organizations from the

prohibitIOns on religious discrimination. actuJII: h:ads to "programming diversity." Cenainly

the FCC has never established that ItS rullOg rt:qulring the Church to be race conscious is

justified when weighed against the Church' s First Amendment right to use religious job

preferences.
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1\'. The FCC Acted Arbitrarily and Capriciousl~·.And Therefore
Unlawfully, In Applying Its King's Garden Ruling to the Churcb
Without Adequately Examinjn2 the Ruljnl:'s yndertvjnl: Premise!'

Between the early 1970's and the MQ&Q. the Commission never reexamined the

premises of its 1971 letter ruling that only persons hired to espouse a particular religious

philosophy over the air should be exempt from the religious nondiscrimination rules. 5tt

DiscriminatoQ' Employment Practices by King's Garden. Inc .. 34 F.e.e. 2d at 938. In the

MO&O. the Commission reaffirmed its Kin~'s Garden "policy" based on a naked allegation --

without any evidentiary showing or support -- that its refusal to exempt religious organizations

from the prohibitions on religious discrimination fostered "diversity of programming." MQ&Q"

14.

The FCC does not. however. have an "undifferentiated mandate to enforce the

antidiscrimination laws:' Bjlingual Bicultural Coalitjon of Mass Media. Inc \. FCC. 59~ F.2d

621. 628 (D.C. Cir. 1978). Rather. in the Commission' s own view. its role is confined to

regulating employment practices only "to the extent those practices affect the obligation of the

lIcensee to provide programmin~ that' tairly rdlt:cts the tastes and the viewpoints of minorit~

groups' and to the extent those practices raise questions ahout the character qualifications of the

licensee." ill (quoting National On;. for Womt:1l \. FCC. 55~ F.2d 1002. 1017 (D.C. Cir. 1977))

(citations omitted). The FCC has never estahlish~d an evidentiary record that shows that its

interference with the associational and religwus educational liherties of religious organizations

through its Kin~' s Garden ruling somehow leads to "programming diversity." This sort of

adherence to an old ruling without any showing by the Commission that the premises of that

ruling are still valid is precisely the practice that this Court rejected as arbitrary and capricious in
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Bechtel II. and which the Coun should reject again here. Because policy statements are exempt

from the Administrative Procedure Act"s notice-and-comment requirements (5 l'.S.c. ~ 553(b\

(1994))...the agency must always stand ready 'to hear new argument' and to 'reexamine the

basic propositions' undergirding the policy. ,. Bechtel 11. 10 F.3d at 873.

The Commission's continued use of the Kin~'s Garden case to circumscribe the rights of

religious broadcasters cannot be reconciled with important changes in the law. and the

Commission has long been duty-bound to reexamine the foundation for its ruling in bin~'!,

Garden. Since 197'2. the Kin~'s Garden ruling has been in tension, to say the least. with the

Congressional policy set forth in Section 70~ of Title VII. which permits religious entities to use

religious knowledge as a qualification for all their activities. Even assuming that the

Commission believed it was justified in not reviewing King' s Garden in the early 1970's. it was

incumbent upon the Commission to review Kin~'s Garden in light of the Supreme Coun decision

In~. which definitively held that Section 70~ was constitutional. Indeed. as shown in

Section I.~. both the opinion for the Cour! and Justice Brennan' s concurrence in~

predicted that a case-by-case religious exempllnn would cause precisely the sons of imerference

with religious practice and entanglement with religion that were graphically evidenced in this

case. Yet the FCC for unexplained reasons nen:r reevaluated its rule in the light of~. Its

failure to do so requires reversal orth\.' ~·1()&{) SkC Bechtcili. 10 F.3d at 886-87.
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Y. The FCC Acted Arbitrari~' and Capricioust)·, And Thus UnlawfuU),
In Concluding that the Church Lacked Candor Based on a Legal
Auument of Its Counsel

The Commission's conclusion that the Church "lacked candor" is both false and arbitrary

and capricious. It cannot be sustained. This ruling and the consequent imposition of a 525.000

forfeiture stems from former counsel's argument in predesignation pleadings that knowledge of

classical music was a "requirement"' for the position of salesperson at KFUO-FM. ill N" 154-

155. According to the ALJ. the Church "preferred" or had a "preference" rather than a

"requirement" for such knowledge and should have said so. m ~ 251.

There was no motive to use the word "required" rather than "preferred" in order to make

the argument. The lavo.'Yer who framed the Church' s argument. Marcia Cranberg of Arnold &:.

Poner. testified that she still believed the argument she had made was "legitimate:' even if the

Church did not have an absolute requirement for classical music knowledge. m.. 161.

CommiSSIOn precedent holds that this makes it "highly unlikely" that a licensee has an intent to

decel\·l:. Fo:" Tele\·jsjon. 10 FCC Rcd at R4~Q-90.laffirming finding of lack ofmotivel. It is

cruCIal that. under well established CommIssIon case precl.:dent. the -'"1m' '1UV non of lack at"

candor is fraudulent intent. Abacus Broadcasting Corn. 8 FCC Rcd SIlO, 5112 (Re\". Bd. )993).

see also Character Polic" Statement. J 02 r.c.c 2d II7Q. 1146' ( 1(86) (subsequent history

omittedl: Fox Rjver Broadcastjng.lm:.. 4~ F.CC 2d 127.124 (l983 I. The Judge concluded that

all of the Church officials who appean:d Jt thl' hl'Jrmg testified truthfully. ill .. 259. The Church

had no intent to deceive and the Commission' ~ Judgment to the contrary is arbitrary, capricious

and at odds with both agency and judicial precedent. See WHW EntcJl?rises, Inc. v. FCC. 753

F.2d ) 132 (D.C. Cir. 1985) (reversing FCC conclusion concerning candOr).
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As mentioned above. Ms. Cranberg testified during the hearing. The Judge accepted her

testimony that in drafting the pleadings. "she used as synonyms the terms 'knowledge of

classical music.' 'classical music training.' 'expenise in classical music.' and a 'working

knowledge of classical music...' and that "all of the terms meant that persons hired for the

relevant positions had to have a fairly significant knowledge of classical music." The Judge also

found that counsel had testified that the statement that "knowledge of classical music was a

'requirement' was probably an overstatement:" she "wish[edr she had used another word:" and

she stated she had not intended to mislead the Commission by using the word ·'requirement.·'

Counsel testified that she was using a method of analysis that she believed the FCC had

specifically endorsed in an earlier ruling. and it was a method that Arnold & Poner had

previously used before the Commission on behalf of another classical music station in

Philadelphia. ill ITC" 155-159. Moreover. the Judge found that the Church's Operations

Manager. Dennis Stonz. testified that "the need for classical music knowledge for various

positions, including salespersons, did not In an~ way affect the Stations' willingness to recruit

Individuals of any race" and "no minority applicant was t:\t:r rejected tor any position at hFUO·

FM because he or she lacked knowledge of classical music" ill'- 149. As nOled above. the

Judge concluded that all of the Church official.... \\'h0 appe:Jred at the hearing, including Mr.

Stonz. testified truthfully. ill .- ~59

Th~ Commission' s Re\'iew Board W:JS correct when it declined to accept the AL.l" s

conclusion that the use of the word "required" rather than "preferred" in an argument by counsel

constituted a "lack of candor." Citing Fox Television. the Review Board determined that "the

critical word was embedded in and essential to a pre-conceived legal argument contrived by
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counsel.·· and a layman might not fully appreciate the significance of the use of the term

"requirement"· as opposed to the term "preferred." Re\. Bd. Dec. r '27. Indeed. it is not .lust a

"layman,. who might fail to appreciate the "significance" -- the Arnold & Poner lawyer who

made the argument. hardly a layperson. testified that she believed the argument remained

legitimate. rn r 16l.

The terminology in pleadings prepared by counsel did not evidence a lack of candor.

The Church "was only submitting an explanation to meet the inference of discrimination that

petitioners sought to draw from the statistics." Florida State Conference of Branches of the

NAACP \. FCC. 24 F.3d 271. 274 (D.C. Cir. IqQ4) (citation omined) C'Florida"). The word

"preferred" could have been used to effectively make the same argument as the Church' s counsel

formulated using the word '·required.·· ill r 161. As in Florida. there was no evidence of

intentional discrimination by the Church. yet in contrast to Florida. the Commission commenced

an evidentiary hearing against the Church.

The Commission's conclusion and associated forfeiture cannot be reconciled with ItS

deCISIons in other cases. The Church did not kIl0\\ that tht: argument of counsel could have heen

viewed as lacking candor. In Fox Television. the Commission refused to conclude that Fox

misrepresented facts or lacked candor concerning the extent of its alien ownership where Fox had

relied on counsel. stating: "We do not think it appropriate to find a lack of candor where a

licensee has not second guessed its 0wn attorneys. as long as the advice rendered appears

reasonable and is relied on in good faith. We do not wish to create an environment in which

licensees are discouraged from seeking and following the advice of legal counsel.'· W

Television. 10 FCC Rcd at 8501 n.68. See sls0 Eov M. Speer. 3 CR 363. 382 (1996) (Silver
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King's characterizations of its activities did not raise in inference of misrepresentation or lack of

candor). Both Fox Television and~ involved sophisticated. large group owners of broadcast

stations and the Commission resolved allegations of misrepresentation/lack of candor "ithout

even designating hearings. The Commission cannot distinguish the Church' s statements irom

those in Fox Television and~. and its ruling ofhlack of candor" by the Church must

therefore be reversed as arbitrary and capricious. Stt Melody Music' Inc. Y. FCC. ~45 F.2d 730

(D.C. Cir. 1965) (similarly situated applicants must be treated similarly).

The Commission has cenainly not pointed to any case justifYing a finding of "Iack of

candor" or a $15.000 forfeiture based on a quibble about the use of one word rather than another

in an argument advanced by counsel. The Church did not have any intent to deceive for the

reasons stated by the Commission's Review Board. Accordingly. the FCCs lack of candor

ruling must be reversed and the forfeiture vacated.

RELIEf SOtlGHT AND CONCLt'SIQr\

For all the above reasons. the (oun is rL's"ectfull~ requested to:

I. Hold that the FCC s appl icallon of ItS ruling In Kim:' s Garden to the Church

violated the Constitution and RFRA. and re\"t~rst: and vacate the FCC s ruling that the Church

acted unlawfully in preferring applit:ants IlH t:mployment on religious grounds:

...,
Reverse and vacate the FCC s rul ing that tht: Church' s minority recruitment

effons for the period from August 3.19X7 through .I<lnuar~ ~ I. 1990 VIOlated the FCCs EED

Rule:

3. Reverse and vacate the EEO reponing requirements imposed by the FCC and

- 43·



4. Reverse and vacate the FCC"s ruling that the Church lacked candor when ItS

counsel used the word "required" rather than "preferred" in a legal argwnent generated b:-

counsel and the associated $25.000 forfeiture assessed against the Church.

Respectfull~' submitted.
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Leonard J. Pranschke
PRANSCHKE & HOLDERLE. L.C.
1611 Des Peres Road. Suite 300
St. Louis. MO 63131-1850
(314) 965-6455

Gene C. Schaerr
Nathan A. Forrester
SIDLEY & AUSTI~

172~ Eye Street. KW.
Washington. D.C. 20006
(20~ I 736-8000

Dated: September 8. 1997

/::;/~r'r
Richard R. Zaragoza '-'-, \

Kathryn R. Schmeltzer
Barry H. Gottfried
Scon R. Flick
FISHER WAYLAND COOPER LEADER
& ZARAGOZA L.L.P.

200] Pennsylvania Ave.. K\\". Suite 400
Washington. D.C. 20006-1851
(202) 65Q-34Q4

Attorne~'s for Appellant
The Lutheran Church-Missouri Synod

- 44-



STATVTORY ADDENOlfM



c.s. Constitution

Congress shall make DO 18.,; respecting all ~stablishmem of

religion. or prohibiting the free exercise thereof: or abrid~g thE'

freedom of speech. or of the press; or the rig-ht of the pPOple

peaceably to assemble. aDd to petition the Government for n redress

of grievances.



C.S. Const~~u~ion

No person shall be held to answer faT a capital. or other'\Yl!'f'

infamous crime. unless on a presenttnent OJ' indictment of :l Grand

Jury, except in cases arising in the land or na,·al for<:>es. 01' in thf'

Militia., when in actual service in time of 'War or publiC' dan~er:

DOl' shall any pe1'Son be subject for the same offenre to be twi('~

put in jeopardy of life 01' limb: DOT shall bE' compellfld ill any

criminal ease to be a witness against himself. nOT bE' deprived of

life, liberty, or property, without due process of law: DOT shall

private propertybe taken for pUblic use, without just compensation.



c.s. Const. Article 1. Sec~ion 8. Clause 18

To make all Laws which shall bf' lleeessar: and proper for

carrying into Execution the foregoing Power~ and all other

Power~ vested by this Constitution in the Government of the

L nited States. or in all:' Department or Officer therE'of.



42 LS.C. §§2000bb et al.(Supp. r 1993)

CHAPTER 21B-REl.IGIOl"S Jo'REEOO~1

RESTORATIO\

&c
2000bc

2000bo-1

2000bb-~.

200000-3

2000bD-0i

Coneress,onal IIndmes and drclaraLlon
01 purposes.

(a I Finehnes.
( b, Pu~oses.

F'r~ exerclu 01 relll,on proteCted.
la' In renera,
( b· ExcePlIor.
'c' JUdlCIOlI relief

~hmtlon.s

APplicability
I a' In ~eneraJ

(b' Rule- 01 con.nructlon.
I eiRelunous belie1 unaftKteeL

Establisnment clause unatlKtec1

CHAl'TI:Il Runln:n TO rN OTHD S£CTJO/lrS

This chapter 15 reierred to In SKtiOn 1988 01 thIS
Lltle: title 5 section 504.

ti 2lHlObb. (onlT"I'onal fJndin,s and dKlarallon of
purpol4es

181 Findintrs

The Congress fmds that-
(1 ' the framers of the Consutuuon. recoe­

nl;:m~ free exercise of religion as an unaliena­
ble right. secured Its protection In the First
Amendment to the Constitution.

,,, laws "neutra," toward rellglor. may
burden relunous exerClSe as surely as la\1;s in­
tended to mterfere with relllZlous exercise

(3 governments should no: sUDstantlal1~'

burden religiOUS exercise without compelling
.I USti f1callon ,

(ot I In Emplo,vment DI\"1slor. " Smith, 494
t:'.S 8-;-:: ,1990 I the Supreme Court nrtually
ellmmall'd the reQuirement that the 1Z0\'ern·
men: JUSlIl'.' ouroens on relllZlous t'xercIst' Im­
posed 0'. laws nE'utraJ tO~'aro re-lunor:. and

I:>' tne compellm~ mteres: tes: as se: font
If: prior Federal COUTI TulmlZ!' 15 a worKable
test tor strlkmg sensible balances bet~'een rE"
IIglouS liberty and competmg prior govern·
mental Interests,

I b J "'urpu~~,

The- purposes of thiS chapter are-
i I . to restor" the compellln~ mterest test as

s!.'t forth IT: Sherbert \ Verner, 3i4 t:'.S 398
( 1963· a.nd W ISCOns1O \ Y ode:-, 406 t:.S 205
( 19':'::' and to gua.ra.ntt"e Its application 10 all
casf'S wht"r!.' frlO!.' eXlOrClst' 0: religion IS SUb·
stanllall': buroenec:: anc

(~, to prOVide :l claIm or defense to persons
whosp relunous exercise IS substantla.lly bur·
dened by ro\·emment.

',PUb. L. 103-141, §~, No\ 16, 1993 10i Stat.
U8S.1

REnllt"'CES I" Ttx-:-

Ttm Chapler reI erred 10 IT'l su~ec f tl' II.-as In th~

ornunaJ "th's AC': meamna PUb L, 103-141 No\' 16.
1993 10-; SU\l 1.f88. which 15 claulhed DrlnC/ll&Uy to
IhlS chaPler For comDlelP claulflcauon Df thIS Act to
tnp COdt', ~..e Short Tille nOle beIov.' and Tables.
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SHOll':" 1" :n,r
~cllon I of Put, :.. 103-141 pronote toa:' "1"l'm At':

[tnacun, Ihl5 cha~ltt~ anc amf'nClln, stellOr. 1988 of
lhl~ llll!:' anc 5f't'tlOr. :»0.; o~ Tlllt' ~. Cio\'tmmf'nt Or,.·
nlZatlon and EmPIO\·f't~J ma\ bf' Cltf'd as lnf' 'Rtl,·
!!IOUS Frf'f'corr. Reslorauon Arl o~ 199:'

~ 2IHNlbb-1. Frf'f' ntrci~(' af rthlf.on prOlf'Clt'd

la I In wtnf'ral

Go\'emmem shall nOl sUDSUlntlall~' burden a
person s exercISe of relutlon e\'en if the burden
results frorr. Co rule of (reneral applicability.
except as pronoed In SUDseCtiOn (b' of thIs sec·
tlon,

I b' Ellrtpllan

Go\'emment may sUbsUlntlaU~' burden a per,
son's exercISe of rehglon onl~' if it demonstrates
that apphcatlon of the burden to the person­

<l) IS 10 furtherance of a compelhng govern·
mental 1Oterest: and

(2 J IS the leas: TestTICtl\'e means of further·
109 that compelhng governmental lOterest.

\ C' I Judicial rtlitf

A person v.'hose Tehglous exercise has been
burdened In \'Iolatlon of thIS seCtion may assert
that nolatlon as a claIm or defense In a ,ludlclal
proceechn~ anci obtam approprIate relief
agaInst c. (!:o\'ernmen: Stand1O~ to asser: a
claim or oefense unaer this section shall be gO\'·
erned b~' the general rules of standm~ under ar·
tlcle III o~ the Constitution
(Pub, L 103-14: \ 3. NO' 16. 199;;. 10-; Sta:
1488,/

Ii 2000bb-::. Dtf.nillon,

As used In thIs ehapter-
(1' the term "go\'emment' Include~ a

braner., departmen:. a(lenc~. mstrumentallt~.

and offlcla! (0:- other person aetlnr under
color of lav.·, of the United States. a Stale. or
a subdl\'lSlOn of a Stale:

(21 the term "State" 10cludes the DlStrtct of
ColumbIa. the Common,,'ealth of Pueno
RICO, ~d each territory and possession of the
Untted States:

(3) the term "demonstrates" means meets
the burdens of go1O~ forv.'ard With th(' ('\.,.
dence and of persuasIon: and

(41 the term "exercISE' of rell1uon' means
the exercISe of rell1t1on under the FITSt
Amenamem LO tht' Const:tutlon

(Pub L 103-141. ~ 5. No\ 16. 1993, 10-; Stat
1489.)

I 2000bb-3. A,phrabilit~

lalln ,....ral

This chapter applies t.o &11 Federal and State
lav.·, and the Implementat.lon of that lav.·.
"'hether statutory or otherWISe. and ,,'hether
adopted before or after November 16, 1993.

(b' Ru~ of roftllnlelion

Federal statutory la~; adopted after Novem,
ber 16. 1983, IS subject to this ChapleT unless
such lav.· exphcitly eXCludes such apphcat.ion by
referen~ to this chapter. .

't·' Nthwlllu- btohf'f un.firC'lf'c

Nothln~ In thiS chapte:- snal: De construec: tC'
authorIZe any Jo\'emmer.: 1(' tluroer. an\ Tel.
glow bel1ef
(Pub l.. 103-14.:, ~ 6 7'0', IE 199:'; 1(1':' Sta:
1489, '

S 21ItlOb~. EIILabli!llhm.nl CIl&U".. un..Ut'C'ltC

Nothlngm thIS chaPtt'~ snal: D~ construed 1('
affect. Interpret. or Ir. an\ ,,'a \' adares~ that
ponlon of tht' FITSt Amenamen: prohlbltmr
laws respectln~ the eSlabltsnmen: o~ Tellilion
(referred to m thIS secuor. as the "EstabliSh
ment Clause"), Grantln~ go\'ernmen: lundmt:
benefits, or exemptions. to tht' extent permlSSI
bie under the Estabhshment Clause. shalj no:
constitute a \'Iolatlon of th1S chaplt':-. A.... used In
this sect.lon, tht' terrr. "grantm~·. usee v.'lth re
spect t.o rovernment fundlO~. benefits. or ex·
emptlons, does not mcluQe the demal of I!'o\'em·
ment fundJn., benefIts. or exemptions
(PUb. L. 103-Hl. ~ ";. f';0\ 16 1993, 10-; Stat
1489.1
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§ 2000.-1. .~pplicabilit~ to foreip and reh,lous em·
plovmenl

la' Inapphcabibl~'of subchapter to cenaln ahens and
emplo~HSor reh"lous enlilles

ThIs subchapte:- shall not apply to an em·
ploye!" wIth respect to the emplo~'menrof alIens
outsIde any State. or to a reuglous corpOnLt10r•.
assoCIation. educauona! Institution. or so<:U!ty
wIth respec: to the employment of mdl\'iauals
o~ a partIcular religIon to perform ~..ork con·
nected Wltl". the carrYIng on by suer. corpora·
tlon. assoclauon. educaI.lonaj InstlI.uuon. or so­
ciety of Its actn'lues.
, b' ComplianC'. with IIlalUIl" .~ "iolati". of rorel~

la.
It shall not be un!a"..ful under seCtion 2000e-:

0:- 2000e-3 of thIS title for an employer (or a
corporation controlled by an employer J. labor
organ1Utlor.. employment agenc:". or jom:
laoor·manaremenr commIttee controlling ap­
prentIceshIp or other training or retnLmlng (In·
cluchng on·the·Job training pro~rams) to take
any action otherWISe prohibited by such sec,
uon. wltr. respect to an employee in a work,
place m a foreIgn country if comphance with
suc:: section would cause such emplover lor
suc:: corporation. suct. organlZatlor.. sucr:
agenc:;. or such comnllltee to nolate the la~; of
the foreurr. country In WhIch sueD worKPlace IS
10Catec.
I r' Conlrol of C'orporahon InC'orPDnuec! In forelll'n

C'ounlf\

II an employer controls a corporatIon
',l,'nose place of incorporatIon IS a toreum coun·
tr'. any practice prohibIted by section 2000E'-~

O~ 2000fo-3 0: thIS tale engallec m b\' such cor·
"oral Ion snaIl bt' presumed to Ot> engaged lr. b\
suc~ emplover.

:2: Sections 2000E'-2 and 2000e-3 of thIS tItle
shall not apply \\'Ith respect to the foreign oper­
ations of an emploYl'r that IS a lorl'l~ person
no~ controlled by 3.n American emplo:ver.

,3, For purposes of thiS :iUbSecllon. the deter·
:nlnauon of ""hetner an empJove:- controls :l
corj:)oratlon shall bE' based on-

,.-\ I tht' InterrelauOn 01 operations .
. \B I tn.. common manallemen~.

'C I tht' centralized contro: of labor rela·
lions. and

I D I t n .. common o\\'ncrsnJp or tmanclaJ con·
. lro,

n' , nf' pmplover and tnf' t"orporatlor,

'As amended PUb. L. 102-166, tllIe 1. ~ l09(b)(1l.
No\. 21. 1991. 105 Stat. 107;.'

A~IEl'IlI;\lEI'ITS

l~Pl-PUb. l... 102·166 Of'Sllrnalf'd t':otIStlm: pfonSlcms
OLS SUDsr~ 'a I and aclOt!d subsf'CS I b! and \ c

ErFEl:TIVE' DATI: OF 1991 AMENDME""7

Amf"ndmf'nt o~' PUb. L. 102-166 lnapPIlCalllf' to con.
ducl OCcurnnR \)elorf' No\. :!l. 1991. SPt' stClIon 1091e)
of Put:!. L. 102-186. set out as a nOlf' under IeCtJOI'l
::~ of thIS utle.
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I~ Bqaal .....,••t opp...·......
Cal 0tmmIl EEO JIOliCli. EqQ&1 oppor­

tumty in employment. ab&ll be &Uol"ded
by all l1ceDHe8 or permjtceee of com­
merci&lly or DODCommerci&llY oper­
ated AM. FM. TV. or tnr.enaattoD&1
broadcut ltatiODa lU cleQDed 1Il W8
JlU't) to all QU&Wled J)eJ'8ODa. &Dd DO
perIOD IIb&1l be d1acnmiD&r.ec:t -.alut
1Il employment by luch 1t&t10Da be­
Q&Q8e or race. color. re11l10D. Dat.1oD&!
Oftlr1ll. or NX.

Cb) £EO 1If'ogra:m. Each broadcut Ita­
tion aball eltabliah. mamt&1n. and
earn' out .. pOIStlYe CODt.1D~1¥ pro­
gram oC lpeclnc practices QUllrDed to
euUN eqw oPJ)Ol't.WUt.y 1%1 every aa­
pect of ltat10D employment policy ADd
..-ctice. UDder the ter:ma of Ita pro­
1'ftI,m. a ..tiOD lball:

(1) DeftDe the Nlpoulb1l1ty of each
leftl or lD&DA&"emeDt to euure .. poel­
ti" app!1ca.t1on aDd V'icorou enforce­
ID8Dt of Sta pOlicy or eqa&1 OpportUDSty.
aDd .t&bl1ah a procedure to NTiew and
COIltrol JDaDaPr1aJ &Dd lupemlOry
P8f'form&Dce:

(2) Inform Ita employees and r8CDtf­
m.d employee Ol'lU1a&tioaa of tbe
poGtSve equal employment OPPOf­
t1UI1ty pol1cy &Dd )lrOCnm ADd eDlwt
tatelr COOPU'&tiOD:

(3) CommWLtcaee ttl eqa&1. employ­
IMDt oppOrtWLtty policy ADd prorrram
aDd ttl emplO)'mttllt Deecta to IOure. of
qa&llfted a.pp11C&Dta Without I"eIW'd to
race. color. relilioD. aatSoll&l orunn. or

... aDd .oUelt tU1r rec:ru1tme1lt y­
aaaDce on a cOIlt1llWDr' buia:

et) CODC1uct a cOllt1D~~ t!'
excbzcle all DDlawful forma or PNlud1ee
or d.1acr1miD&tion bUed upon race.
color. relie1oD. Dat10Dal oZU'ln. or lIU
tram ita penQIlIUll pollet. aDd JIf'aC­
ti...&Dd WOI"k1. coJldjtiou: aDd

e5l CODcluct a CODt1Il~ revtew of
job atnJctUJ'e aDd employmct JIf'aC­
tt... aDd a40pt poGtift re<:nUtmeDt.
job~, aDd other meum- Deeoed
to 8D8W"e PDlJiDe ec"zaltey or oppor­
to1DDey to s:-rt.1c1P&te tu.11Y til all orp.
lliattoD&1 WLttl. OCCUp&tiODa. aDd lev­
ela ot NIPODalb1l1ty.

ee) £EO """"arl1 reqw.emet&Lf. A
~t at&tiOD'1 equal employment
OIIPOf'tDD1ty PJ"OIZ'UI1 mould reuon·
abb'~ itMl! to the lpec111c &reU
Nt forth below. to the exteDt poulble.
aDd to the uteDt that they are appro­
):II1&te til tenna of the atat10D'. me. 10­
o&UOIl.. etc:.:

fl) Di..miD&te Ita eQw opportunity
pracr&m to job appIiC&Dta ADd employ­
... For uample. this reQu1rement
11IAY' be met by:

(1) POItizag noUce. In the ltation'8 or­
floe &Dd other placea of employment.
1DfOnruDg employees. ADd app}1C&DU
for employment. of their eQw employ­
ment opportumt.y nl'hta. Where St 18
appropnate. aucb equal employment
opportunity notlcH should be polted In
l~e.other tb&n EnJrl1ab:

CU) Pl&Clll.~ a. notIce in bold tYllE' on
the employment appbcaUon lDfomusu:
~pect1ve employee8 that dilcnnuna­
t101l beca.uae of race. color. rel1l1on.
D&tloll&l ortrtn. or au g prohJblted:

eW) 8eek1llr tbe cooperatton of labor
UD.tOIll. 1f reprnented at tbe llAtton. 111
the 1InplementatSoD of Ita EEO pr0­
gram aDd the illClul0D of DOD-eua­
cr1mlnaUon ProvtlSOD8 in UDiOIl COD­

t.raeta:
Uv) UtlUZ1Dg media for recru1tmeDt

J)IU'JlOMI in a m&DIler that Will cont&lll
no lDcl1catlon. eSther explScSt or im­
pUett. of & preference for ODe AX ofti'
&DOtHr ADd that can be reuoaably P­
~ to re&Ch miDorttt. &lid wollleD·

(1) Use mlnority orp.Di_ttOll8. OI'P­
D1atiou for women. meeua. _.
cat1oD&1 iaatSt.utSODl. and other potoeD·
t1&1lOure.. or miDortty and female &po

pl1Q&1lta. to lupply referrala wbelle'"
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job ftoQ&Det. are afti1ab1e iD lu OJIC'­
auon. Far ez&IDP1e. tb.ia ftIQ1I1NDleDt
may be met. b7: _ _

(1) P1ad.Dr emJal~t a4ftrtii8e­
menu 111 mtld.ia tb&t baft .wD!floaDt
e1rCw..ttcm aIDOlII' mmon....~
ADd/or work1al' til the I'lICI"Idt::bl&" an&;

CU) Recru1t1111' tbro_ IICboola aad
coli...... 1DclwtiJllr thoee looMM SD tbe
atAttOD'1 loa&1 ana.. With .apWoaDt
m1norit7.pooup IIIII'OU__;

eW) CODeactUIc. both arala aDd 111
writUiC. IDSDOr1tY UId h1IIIIUl NAaU..
~ODI. leaIIen. aDd IIPOhM'"IJi
&Del apDa...... to aooaz NIcft1
of qaa.W1ed III1Do!'1ty or e appU-
Cl&Dta;

(tv) £Dco1ll'llC1lll' canat ea:qal~
to refer mmoritY or female appl1.....:

(v) MAid", laloWD to recra11i1DDt
IO~ iD tile emplQW'a '''''"'''ate
&N& that qua.W!ed miJIOrtty mem....
and fem&l. are bell11' IOUIlt for CGD­
aicleration wbeDner you IW'e aDd tII&t
••11 Cl&Dd1d&'- wW be coDa1cleNd OIl &

DODcl1ICr1JD1JIator:v Duia.
(3) Evaluate 1m emplo:naaDt proGle

ADd Job t1U'llcmtr -.ratut tbe aftUabU­
ttY of Dl1DOnti. aDd women SD Ita I'e­
crWCIDeJlt ana.. For uamJale. tIlP roe­
qU1NJDeDt may be met bT-

U) ComJl&l'1Jlr' the compcMl1tioD of ttle
releftZlt labor &N& With compoll1t10D of
tOE' .tAttoD'. workforce;

(11) Where there iB 1IDde!T'epreMDta­
tiOD of eltber m1Dorlti1.. &DdIor women.
ezamiDiar the COmJ!&DY'B penouel
pollet. aDd practlc.a to aMW"e lillat
they cio Dot UtadnrtieDtly 8CN8D oat
&DY ll'Oup ADd tAke appropriate actiOD
wbere n~. Data on reIH eeeDta­
tlOD ~.' minorltl.. and women in the
aVailable labor force aft "Derally
.vailable on • metropoUt&Zl atabatJcal
&N& (MBA) or coWlty bula.

(4) tJncien&ke to oller 1lI"OIDot.lona of
qllaUfled IlUDoritiea aDd women In &

DODCUacr1miD&l:oOry faabioD to poa1WODB
of ITS&loer ,..ponaIbWty. For eumple.
tho reqllir'eDlent may be met by:

(l) lDat.nlctiDC ttlOlle wbo make clecl­
aiou on~t&Del III'Omotion t.b&t
Clual1fted m1Donty employ... aDd Ie­
mal. are to be COD81derecl witbout eli..
e:rirn1D&tiOD. aDd tbat job .,.... tn
wb1ch tbere 0 little or DO minoritY or
lemale repN8eDt.&t.lOn ahoDld be re­
newed.:

(11) 01'- quaWie4 m1Dortt!o· &Dd It­
mal. emplones eoual oPJlOrtUDttY for
paGetODll w!l1c1:l le&d to h1ll'be: poal­
tiona. lIIqa1rUlr .. to tbe lnloereat &Dd
u:wa of all lower p&1c! employees with
~t to &II.Y of the h1Cber P&1c! poal­
tiCla.

(I)~ Ita e1Iona to reCl"U1t. lUre.
aDd promote mtDor1t.l.. and women and
.... allY dlmcDltJa encoWlf.ered lD
tmpAtmwnunr Ua eQuJ employment
oppoaGll1ty Pf'OII'UD. For eumple,
tlUa NllUiNlDeDt may be met bY:

(1) AYDIdUIr aN of _.etton t.eeb·
__ or c.1iB tbat un tbe e!fect of
~ acas-t qu&1Wed m1Dor­
ttY~ or fem&1el:

eU) Bnt~ eeD1or1ty Jll'&Ct1cea to
-..an tbAt ncb pr&Ct1cea are nOD­

~
eW) ljlpmtntnr rat.- of ~l' aDd

fl1III'e beDe1lu for employ.. haytiif:'
the same clutieB. and el1mtnat.lnt &DY
iDeq1l1ti.. bued upon race or IIU cl1&­
er1m ;Mt10D.

(cl) Mid-llml N:VIaD /", UJcm.non broad­
aut 6tGt1Oft.s. The ConuniMion ,,111 COIl­
Guct a m1d-loenn renew of the emplo~­

ment practicea of -.ch bro&C1cut tel~­

Yiaton ataUon at two ADd one baH
YMn follOW2De the atauon'B malt roe­
GllDt l10enae uP1ration date .. specl­
Oed til. 173.11120. The Comnu.lon w111
UM the employment prof1le 1D!orma­
tiOD proncled all the f1rISt f.WO Fonn
3&li-B repOrt8 lIubm1tt.ed foHowUl!:' Buell
l10enae tl%Pll7.t1on date to l1et.erm1ne
wlletber teleV1810D .tat1on'LI employ­
meDt prom.. aa compared to tae appli­
cable labor force data. are 1n compli·
ance with the Corn1'l1Ula1on'l proceaa1Dg
eriloen... Teleytalon broaGcut lItat10Dll
wh1cb employment PTOmeB lall below
tbe ~Dg cnteria will reeelye a
letter not1~ &I1,.V De~' lmproye­
menta 1clentmed &8 .. result of tbe re­
new.
fa JI'R ~. July 16. 118'1. &II am.Dded at II
P'RGIG. A\IIl'. 9. I-I
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